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Dear Mr Brodie  
 
CA13/19 – Application to correct non-registration or mistaken registration (“the 
Application”) 
CL413 – Whelpside, Steel End, West End Armboth and Bleaberry Fells (“the Application 
Land”) 
Applicant: Ian Brodie (“the Applicant”)
Commons Registration (England) Regulations 2014 (the “Regulations”) 
 
We write further in relation to the above matter. 
 
The Registration Authority has now had the opportunity to consider the Application, taking into 
account all of the material provided to date. References to regulations are to relevant provisions of 
the Regulations.   
 
Pursuant to regulation 26(1)(a), the Application must now be determined by the Registration 
Authority. The Registration Authority has considered its obligation under regulation 26(3) to refer 
an application to the Planning Inspectorate, where it considers that it has an interest in the 
outcome, such that confidence in its ability to deal with the Application impartially will be 
undermined. The Registration Authority does not consider it has such an interest in the outcome 
within the meaning of regulation 26.     
 
The Registration Authority has also considered its obligations under regulation 27(2) and does not 
consider it necessary to hold a public inquiry in this instance. Cases where it is not appropriate to 
hold a public inquiry are governed by regulation 27(7) which is considered below. 
 
The determining body for this type of applications is the Council’s Development Control and 
Regulation Committee and the Officers will prepare a report of recommendation for the 
Committee’s consideration. 
 
At the present time, the Officers are minded to recommend that the Application is refused. The 
reason for this is that, in the Registration Authority’s opinion, there is insufficient evidence to 
demonstrate that the criteria set out in paragraph 2 of Schedule 2 of the Commons Act 2006 are 
satisfied. In particular, the Officers are of the opinion that there is insufficient documentary 
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evidence to prove that the Application Land is land which is specified in Schedule 2(2)(2)(b) (i) to 
(iv).    
 
The Officers’ points of concern were set out in my letter to you dated 19th June 2019. Whilst you 
did provide an explanation on each of those points in your reply email dated 29th July 2019, you 
have not provided any documentary evidence to support your assertions. DEFRAs Guidance to 
Registration Authorities 2015 states: 
 

The registration authority should be particularly cautious in accepting the applicant’s 
assertion as to the facts, without supporting evidence.  
Convincing evidence is evidence of a kind which gives rise to a prima facie presumption of 
the correctness of the evidence. It should not give rise to significant doubts in the mind of 
the registration authority about the correctness, robustness or validity of the evidence. 

 
We note the point you make in your reply that United Utilities do not question the provenance of 
the maps or the accuracy of the line drawn for the boundaries of the claimed lands in their 
objection. We also note that you have tried to obtain a full copy of the map from United Utilities but 
this was without success. 
 
In reply to this I would like to again refer you to DEFRAs Guidance which states:  
 

It is up to the applicant to prove that the application satisfies all of the criteria. If any 
evidence is missing, or nobody has opposed an application, [the registration authority] must 
not assume that the applicant has met all the criteria. You must refuse an application if the 
applicant cannot supply all the required evidence.  

   
Given the Registration Authority’s position, it is a requirement under regulation 27(7) that you are 
offered an opportunity to make oral representations to deal with the points raised in this letter and 
in my letter to you dated 19th June 2019.  Of course, you are not required to take up that 
opportunity.  You may choose to make written representations and the Registration Authority 
confirms, in this instance, it will consider and take into account those representations.  If you do 
require an oral hearing, please note that this is not an occasion for the presentation of evidence.  If 
you have further evidence you think materially affects the Application, please provide that without 
delay.   
 
Please confirm by 5pm on 20th November 2019 whether you require the opportunity to make oral 
representations.  If the Registration Authority does not hear from you within this timescale, the 
matter will proceed to determination without the convening of an oral hearing.  
 
Please note that the outcome of the oral hearing might be a recommendation that the Application 
be refused or granted.   
  
I look forward to hearing from you. 
 
Yours sincerely  

 
Svetlana Bainbridge 
Commons Registration Officer 



 Oral representations for applications CA13/19 & CA13/20  
 

 
Oral representations for applications CA13/19 & CA13/20 were heard on 21st November 
2019 at Lady Gillford’s House, Carlisle. In attendance were: 
 
Mr Ian Brodie: Applicant (“the Applicant”) 
Ms Svetlana Bainbridge: Commons Registration Officer (“SB”) 
Mr Ben Spencer: Group Lawyer/Manager – Governance & Commercial Team (“BS”) 
Mr Jason Weatherill: Commons Officer (“JW”) 
 
A summary of the oral representations is provided below. 
 
After introductions SB provided a brief overview of the applications. As part of the overview 
SB stated that the Applicant claimed that the land should be registered because it is 
recognised as common land by or under the Manchester Corporation Waterworks Act 1879.  
 
The Applicant briefly interjected to say “or recognised by Parliament in the process of 
making the Act” 
 
SB went on to explain the two main issues that Officers had with the application: 
 

1. There are no annotations on the map described at 2 above (“the Map”) which would 

establish its link to the 1879 Act and prove that it is what the Applicant claims it to be. 

 

2. No case has been made to prove on the balance of probabilities that the 1879 

Act and the Map (and the two other maps submitted in relation to CA13/20) 

designate or recognise the Application Land as common land. The 1879 Act 

itself does not mention the application land or any common land whatsoever 

and did not have a purpose to designate or recognise land as common land. 

No accompanying reference books which explain what is shown on the Map 

or confirm that the application land was recognised or designated as common 

land under the 1879 Act were provided with the Map. 

The Applicant was invited to address these points of concern. 
 
The Applicant began by addressing point 2, and provided a bit of history behind the making of the 
1879 Act. The Applicant explained that Manchester City Council lodged a bill with Parliament in the 
1870’s, but that this initial bill did not succeed as Parliament required more information. The 
Applicant claimed that the resubmission of the bill was accompanied by more evidence, including 
the maps which he had provided copies of. The Applicant explained how these maps showed the 
tenements in colour, with the surrounding common land remaining white.  
 
The Applicant claimed that several committee hearings were held in which the bill was discussed 
before being passed. The Applicant acknowledged that common land was not referenced in the Act 
itself, apart from inferences to it within Clause 62, with regard to protecting natural beauty. The 
Applicant acknowledged that it was for Officers to interpret whether or not that was enough to 
satisfy the legislative criteria under which the applications were made, but pointed out that the 
evidence was accepted by Parliament before the 1879 Act was established. 



 
BS pointed out that the registration authority has very little leeway when assessing applications and 
referred back to the wording of Schedule 2(2)(iv) to the Commons Act 2006 which the applications 
were made under. 
 
The Applicant accepted that the land doesn’t qualify for registration “by” an act of Parliament, but 
argued that it qualified “under” an act of Parliament, as in the Applicant’s opinion, Parliament had 
recognised the presence of the common land as part of the process leading to the enactment and 
creation of the 1879 Act. 
 
BS agreed that the land did not qualify to be registered “by” an enactment, but questioned the level 
of evidence suggesting it could be registered “under” an enactment. BS explained that Officers had 
to be satisfied ‘on the balance of probabilities’ and that circumstantial evidence was not enough. BS 
highlighted that there didn’t seem to be anything linking the plans back to the Act itself. 
 
The Applicant found it strange that a link between the submitted plans and the Act could not be 
established. The Applicant explained that the solid features and boundaries marking the extent of 
the common(s) are still in place to this day, and, to the best of his knowledge, were faithfully 
recreated by the application maps submitted with the applications. The Applicant explained that 
there was only one piece of common not reflected on his maps, as this section had been inundated 
when the levels of Thirlmere reservoir were increased and it was now underwater. 
 
BS asked again what evidence there was to draw an evidential link between the submitted plans and 
the Act. 
 
The Applicant explained that the plans were direct copies of those submitted to Parliament during 
the creation of the 1879 Act. The Applicant again explained that the coloured areas of the plans 
denoted ownership, whilst those uncoloured (white) sections denoted common land. 
 
SB asked if there was some sort of document providing a reference for the map, to explain the 
colourings and keys. 
 
The Applicant confirmed that he had not been able to find a reference book for the map and that 
the coloured areas were not of direct concern to these applications. 
 
SB agreed that the coloured areas themselves were not what is claimed to be common, but that 
Officers would still be interested in a key which might explain the non-coloured (white) sections. 
 
The Applicant provided some background at this point, outlining the research he had undertaken 
around the Thirlmere area, as part of the Lake District’s world heritage status bid. The Applicant 
pointed out particular references to Manorial Court decisions such as one in 1792 in which “The 
Court held that Great How would be free of stock”. The Applicant claimed that there were various 
references to which farms had stints and that these references were consistent throughout history. 
 
The Applicant summarised by saying that the application map is based upon the boundaries 
between the intake land and common land and that it is conclusive that all of the land shown on the 
application maps has been common throughout history. 
 
SB asked if there had been an Inclosure Award for the area, to which the Applicant confirmed that 
there hadn’t been. 
 



JW referred the Applicant back to his claim that several committee hearings were held before the 
Act was eventually passed, and asked if the Applicant had any records of these hearings, or indeed 
any records of discussions in the lead up to the Act being agreed.  
 
The Applicant stated that parliamentary committee notes were available online, but to review 
thoroughly he would have to spend a significant amount of time going through the parliamentary 
archives in London. 
 
The Applicant summarised that all parties were in agreement that the plans provided were not 
specifically mentioned in the Act, and whether or not the applications met the strict legal criteria 
was therefore a matter of interpretation. He suggested that he may seek the advice of a barrister, to 
which BS said that we would certainly consider and review any further input. 
 
The Applicant suggested that he may submit further evidence in relation to the purchasing of stints 
in the area. SB welcomed any further evidence of this type, but reminded the Applicant that the 
Officers’ recommendation would still hinge upon the criteria for registration as outlined in the 2006 
Act.  
 
BS stated that the final decision would be made by the Cumbria County Council’s Development, 
Control and Regulation Committee, and that Officer’s would simply be making a recommendation to 
that Committee. BS stated that if the Applicant wanted to, he could still submit further evidence, 
which would provide further reference points for the Committee to make a decision. The Applicant 
agreed that he would provide further evidence. 
 
The oral representations were concluded. 
 

 
 
Jason Weatherill  
21/11/2019 



1. ACCESS ON OPEN COMMONS - RELATIONSHIP WITH THE ACT  
A. 
Lord Eversley wrote ‘In 1878 the Corporation of Manchester proposed a scheme for 
taking Lake Thirlmere, in Cumberland, as a reservoir for the supply of water to their 
city, and also a great area of Common land on the adjoining hills, as a collecting 
ground for water. The public had always enjoyed access to these Open Spaces, and 
it would have been possible for the Corporation, by acquiring these lands, to exclude 
them in the future. By threatening opposition, the Society [Commons and Open 
Spaces and Footpath Preservation Society (CPS)] induced the Corporation to insert 
a clause in their bill to the effect ‘that the access, heretofore enjoyed on the part of 
the public and tourists, to the mountains and fells surrounding Lake Thirlmere, shall 
not be in any a manner restricted or interfered with by the Corporation’.’ [1] It was 
clearly understood, by the CPS and Manchester, a ‘freedom to roam’ the fells which 
constituted the open ground of the whole of the commons then existed. 
 
B. 
Manchester City Council made clear, during the 1888/1889 meetings with the Lake 
District defence Society (LDDS), it would allow ‘the privilege of rambling over all their 
mountain lands, enclosed or not.’ in an agreed Memorial. We have noted the CPS 
interpreted the 1879 Act as allowing the continuation of open access to the fells and 
commons. The ‘Memorial’ records ‘5. The privilege of free rambling, etc., over all the 
unenclosed lands of the Thirlmere estate is conceded.’ This was said, by MCWW, to 
be in the spirit of the parliamentary Bill introduced by James Bryce MP which sought 
to obtain a freedom to roam under proposed legislation under the Access to 
Mountains (Scotland) Bill. [2] Bryce’s Bill failed in 1884, as did the next attempt in 
1908. 
 
Manchester had gone further in its promise of a freedom to roam the catchment land 
for the ‘Memorial’ added, in relation to the western road proposal, ‘On this road some 
unsightly fences will be taken down; it will in places be left open to the Lakes and the 
surrounding woodlands without any fence, and where new fences are made they will 
not obstruct either the view or access to neighbours, Fell, waterfalls and Tarns.’ [3]   
 
C 
These quotations clearly show, as the afforestation that took place on the commons 
did not commence until after 1908, that there is a strong relationship between these 
applications to register more of the original commons Clause 62 of the Manchester 
Corporation Act 1879: 
‘s62. The access heretofore actually enjoyed on the part of the public and tourists to 
the mountains and fells surrounding Lake Thirlmere or situate elsewhere in the 
townships of Saint John’s Castlerigg and Wythburn..’. It may be that your colleagues 
could now consider if these applications are within the scope of Schedule 2 (2) (b) 
(iv) as the land can be said to have been recognised by the enactment. 
 
References: 

1. Eversley, Lord: Commons, Forests and Footpaths (1910 revised edition) 
p.267  

2. CCC CRO Carlisle 24/16/1  
3. CCC CRO Carlisle 24/16/1  

 

Evidence sent by the Applicant following the Oral Representations hearing



2. DETAILS OF COMMONS AT THIRLMERE 
Manchester City, in late 1876 or early 1877, during negotiations for the purchase of 
land from Sir Henry Vane, describes commoning ‘Above the ancient enclosure or 
valley land are the “Intacken” being land what each ancient tenement has acquired 
from the waste. Above the Intack is the Common over which the owners of the 
ancient tenements have rights of pasture for a limited number of sheep. These rights 
are termed stints or grasses - each stint giving the right to depasture 10 sheep. 
These rights and almost tantamount to ownership of the surface. They are capable 
of being held in gross. The stints do not extend indiscriminately over the entire 
common but are limited to certain divisions which are distinguished by land marks 
called Steads.’(1)  
 
The Common Land around Thirlmere reaches from the lake, on the western shore 
up to the boggy ridge of High Seat and the Armboth fells, and to the summit ridge of 
Helvellyn on the east side of the dale. An area of such land, was registered as 
common land following the process set down by the Commons Registration Act 
1965. The Register shows the area of land, who owns the land (if known), and the 
number of rights held by each grazier and other rights holders on this land. The 
major upland area of the dale is registered as a single common of ‘land known as 
Whelpside, Steel End, West Head Armboth and Bleaberry Fells’ and almost lies in 
two distinct western and eastern sections which in much earlier times were 
recognised as distinct commons. St Johns Common, from Helvellyn Gill northwards 
to the slopes of the Dodds was also registered common.(2) In June 1844 a Boundary 
Commission for the Manor of Castlerigg and Derwentwater Inclosure ruled on the 
distinction between Castlerigg and Legburthwaite commons set down in detail where 
the boundary ran.(3) Such an area of common came from the delineation of the 
manors rather than of a parish. The main Thirlmere commons are referred to as 
Wythburn or St. John’s Common in this note. 
 
What makes Wythburn Common distinctive and special is that it is one of the few 
areas of the Lake District which probably became common on land formerly Baronial 
Forest, perhaps as early as the thirteenth or fourteenth-century but certainly no later 
than the seventeenth-century, through the agistment (the lords of the manor derived 
income from allowing others’ flocks to graze on their land) of forest waste, rather 
than through grazing on Manorial Waste. Similar commons, called stinted commons, 
were found at Wasdale, Kentmere (which was divided into two ‘quarters’), and 
Troutbeck (divided into ‘hundreds’). These examples once held forest status (i.e. 
Norman Baronial hunting forest).(4) The latter two areas were subsequently 
enclosed thus leaving Wythburn Common as an almost unique survival of an early 
cultural landscape of the Lake District. Winchester notes a ‘stint could also be a 
legacy of forest status. The payments variously called ‘forest silver’ or ‘forest male’, 
made by tenants in the private forests of the Lake District for their grazing rights, 
suggest what appear, by the sixteenth-century, to be common rights are almost 
indistinguishable from those on manorial wastes outside the forests, originated in 
licences to graze on private pastures.’(5) Some currently unstinted Lakeland 
commons may once have been stinted as they occur on land formerly recognised as 
Baronial forest. 
 
Wythburn is referred to as the Forest of Wythburn in 1675 in the return of the 
cattlegrasses (see appendix below). Wythburn was called a forest in the court roll for 



1677 when it was recorded ‘item wee finde that every tenant & occupier whoe shall 
bringe sheepe or other goodes into the Forrest haveinge grasse for them of their 
owne shall let the Grasseman of the Steade or his neighbour see them & cause 
them to be sett on att the Grasse-hill.’ Winchester suggests this was the as yet 
unidentified ‘forest between ‘Caltre’ and the River Greta’ which was said to have 
been granted to the lords of Castlerigg in the twelfth-century.(6) 
 
There is a suggestion the Barony of Kendal, in Westmorland (Thirlmere commons 
were in Cumberland), had extended its baronial hunting forest into Cumberland by 
1183. On the death of the owner the lands could pass to his ‘chaste widow’ but, as 
Susan Johnson suggested, in the thirteenth-century ‘the wide lands of the Barony of 
Kendal divided in a complicated fashion’ between two de Lancaster heiresses. She 
notes some of the divided parcels of land were widely scattered and some were 
minute.(7) In 1183 William de Lancaster III died without heir and his two surviving 
sisters Alice and Helwise received the Richmod Fee and the Marquis and Lumley fee 
respectively.(8) There is no direct indication that the barony of Wythburn went with 
either of these two inheritances. However, Armitt states the owner of Rydal and 
Loughrigg, Sir Daniel Fleming of Rydal Hall in Westmorland, ‘owned’ the ‘Court 
Barony of Wytheburne’. Other histories suggest that the manor of Wythburn was part 
of the barony of Allerdale below Derwent (Cumberland). The strange anomaly of 
grazing rights being held by farmers from Furness and Westmorland as well as 
Cumberland (see below) is difficult to explain if Johnson is wrong. Is was claimed at 
the Parliamentary Select Committee hearings into the Manchester Corporation Bill 
(i.e. for the 1879 Act) that Legburthwaite common, which Manchester bought from 
the Leathes family, was granted to this family by Queen Elizabeth in 1577.(9) The 
Leathes family purchased it from Francis and Dorothy Dacre for £732 in that year 
and Leathes may have been making too grand a gesture before the Select 
Committee. (10) 
 
Historically Wythburn Common held ten steads (i.e. stints) of grazing for tenant 
farmers in the dale but this appeared to be complicated by the de Lancaster 
landholdings in Westmorland and the Furness area of Lancashire. Each of the stead 
holders paid, in the seventeenth-century, a separate rent of 4d. per cattlegate and 
the Common was managed by an official ‘grassman’. Stinted commons can be seen 
as a more sustainable management of the grazing resource whereas commons 
which were the wastes of the Manor held grazing rights based on the carrying 
capacity of the in-bye land of each rights holder’s farm. The steading system also 
gave the tenants a stronger economic interest as they could sell their ‘rights.’(11) In 
1877 Manchester recorded the rentals payable on land they were purchasing from 
‘Sir Henry Ralph Vane Bart. in the Manor of Wythburn as; Helvellyn Stead £20 p.a.; 
Whelpside £40; Birkside £40; Sandall (Seat Sandal) £40.’(12)  
 
The steads were conceptually rather than physically demarcated, and each tenant’s 
sheep flock would be hefted on their stead. This was explained to Canon Rawnsley 
by the tenant of Stannah Farm as whilst the sheep were hefted the rights holder 
could still claim equal rights of pasturage on all the common though ‘custom and 
good fellowship prevent him.’(13) This is underlined by the 1606 award which 
allowed the tenants to fell any underwood anywhere outside the ring garth [the lower 
boundary of the common i.e. above the head dyke wall] for firewood or other uses 
without hindrance ‘for it doth belong to the whole tenants.’(14) This sustainable 



approach to the management of a common was manifest in  other ways. The tups 
were not allowed back onto the Common in the manor of Wythburn until Martinmas 
(11 November). This relatively late date, compared with other Lakeland commons, 
ensured that poor quality tups did not breed with other stint holders’ flocks - a 
common problem in much of the Lake District and which held back the development 
of the Herdwick breed.(15) Each stint holder held a separate outrake onto the 
common and so reducing conflict during stock movements and assisting with the 
heafting process.(16) A further resource management measure was shown through 
restrictions on cutting bracken which was used for winter bedding for stock as this 
date is late for bracken suitable for potash burning, ‘...no tenant or occupier within 
Wythburn shall mow bracken before the day after Michaelmas day [29 September] or 
powe [pull] any brackens before the day after St. Bartholemew day [24 August] 
unless such as shall build houses and cover the same with brackens, such may 
powe for coverings of the same..’(17) Such a late time scale suggests that bracken 
beds were, unusually, a limited commodity as earlier cutting or pulling would have 
significantly diminished the resource. The limit of one scythe per tenant adds to this 
suggestion. 
 
The ten steads on Wythburn Common were clearly mapped, defining the customary 
historic heafted steads, by Manchester Corporation as part of their submission of a 
map of land ownership to Parliament for their Thirlmere reservoir enabling Bill in 
1878 or 1879. Given the enclosure of other stinted forest commons, especially in 
Troutbeck and Kentmere, the survival of steaded common land at Thirlmere 
represents an important feature of the Lake District’s cultural landscape despite the 
lack of maintenance of the ten steads (the 2005 Shepherd’s Guide records eight 
flocks). In addition to the ten steads other farmers had grazing rights but these were 
clearly linked to the thirteenth-century division of lands of the Barony of Kendal and 
pre-dated the split to the de Lancaster heiresses. Several in the then Furness 
(Lancashire) and Westmorland areas had grazing rights on Wythburn Common. 
These farms, according to Johnson, were Longmore, Bouth; Hill Top, Sawrey; Roger 
Ground, Hawkshead; Skinner How, Hawkshead; Clappersgate, Loughrigg; and Fox 
How, Loughrigg.  These farms would, at least once each year, walk their sheep to 
and from Wythburn Common so that they could graze on that area. Some are 
recorded as going via West Head (Longmore, Skinner How, Fox How) whilst Hill Top 
went via Wythburn Church. Johnson reports that a Grisedale farmer had recorded 
‘About 100 yards over the Raise, we turned them out 
 
When Manchester presented information to Parliament in 1878/1879 to support their 
re-submitted Bill for turning Thirlmere into a reservoir they included a hand-coloured 
map delineating the extent of the land ownership which showed, uncoloured, 
common land and clearly defined the historic steads. Whilst it was clear a small area 
of the common land would be inundated by the reservoir this only represented a 
small fraction of the total area of common. The passing of the Manchester 
Corporation Act in 1879 thus implied MCWW could inundate or use in approved 
works a small area of common land but clearly demonstrated, in the lack of any 
clause in the Act stating otherwise, the steaded common would remain otherwise 
intact. 
 



The Thirlmere Defence Association (TDA), under the guidance of their counsel, Mr 
Cripps, presented a Petition as an objection to one aspect of the Bill before the 
Second Reading in Parliament: 
‘(1) In authorising the unconditional appropriation of the land proposed to be 
acquired (which includes about 9,500 acres [3,845ha.] of fell or common land), the 
Bill offends against the principle recently offered in “The Commons Act 1876’, that 
“enclosure in severity as opposed to regulation of commons should not be made, 
unless it can be proved that such enclosure will be of the benefit to the 
neighbourhood as well as to private interests.’ This petition was supported by owners 
of manorial and common grazing rights. The Parliamentary Agents, Dyson & Co., 
told barrister Jeune that of the land to be acquired some was ‘mountain land subject 
to rights of grazing...some of the owners of rights object to powers sought in the 
Bill.’(19)  
 
Manchester Corporation recognised the existence of these grazing rights and many 
of them were subsequently purchased by the Water Works Committee by 1879. 
Their Committee Minutes records ‘Purchase of Stints, Manors of Wythburn and 
Legburthwaite.’ These are described as ‘stints or cattle grasses’ that were exercised 
in the Manors of Wythburn and Legburthwaite but ‘which are owned by parties 
resident beyond the boundaries of such Manors’. Manchester purchased four such 
stint rights: ‘From William Hawkrigg of Loarch nr. Hawkshead: 78(1/2) stints on 
Whelpside; Robert Atkinson of Longmore nr. Hawkshead 17(1/4) stints; John 
Hawkrigg of Hawkshead 48 stints on Whelpside & Seat Sandal; and from Montague 
Ainslie of Grisdale 35 stints on Birkside and Seat Sandal.’ Manchester paid the 
equivalent of £12.50 per stint but Hawkrigg of Hawkshead received an extra £20 and 
Manchester also purchased a field on Dunmail from Ainslie for £80. In total this cost 
MCWW £1701 7s 6d. Manchester estimated that the stints purchased equated to an 
area of 1282.5 acres (519 ha.).(20) There is no obvious record of what happened to 
other grazing rights from outside the Manor except those for geese grazing originally 
attached to a farm in Elterwater. Despite this Johnson noted that Alderman Grave 
records, in 1884, ‘we have stints held by owners not resident in Wythburn, about 2/5 
of them being so held.’(21) The geese of these rights, with tarred feet, would be 
driven over to graze on Wythburn Bog. These rights were eventually acquired by 
Susan Johnson and registered following the 1965 Act. They have now passed to the 
Friends of the Lake District. 
 
The Thirlmere commons registered after the Act of 1965 were, it is now clear to the 
applicant, significantly less in area than the extent to the land mapped as common 
when Manchester purchased the catchment land at the time it sought Parliamentary 
approval for its Bill. This claimed area of common is almost wholly land now covered 
in conifer plantations and, at the time of the 1965 registration it was assumed, 
wrongly perhaps knowingly, the upper boundary of the forest was the lower 
boundary of the Common. The lower boundary, described above as the head dyke 
wall, is the boundary currently the subject of this application. 
 
 
Manchester quickly registered Wythburn Common following the 1965 Act and only 
the land above the forest to the summit ridge of Helvellyn was mapped. Whether 
Manchester acted in good faith or tried to cover their afforestation of the common is 
unclear. 



 
Susan Johnson wrote to Manchester about this registration but not to query the 
mapped extent. Manchester replied (30 May 1968) to her stating their understanding 
the eastern side of the dale was common, hence their alacrity of action. They, 
however, suggested that Armboth and the western side of the dale was not common. 
This was probably the trigger for FLD to place an application to Cumberland County 
Council for registration of this side of the dale around that time, a claim which proved 
successful but unnecessary as apparently unknown to them Manchester had 
registered this huge area.(23) It is submitted that the action of Manchester City in 
registering the commons clearly indicates that their status is beyond doubt. 
 
Susan Johnson after consulting a map of 1865 and said, in a letter of 28 April 1986 
to Graham Coggins of the Countryside Commission ‘many parts of the present 
coniferous wadding was then open pasture land. I have therefore suggested (to the 
Thirlmere Forest Landscape Objectives consultation) the return to the Authority’s 
farmers of some intacks for their flocks.’(24) 
 
It was not until the common extent was subsequently researched by a retired 
planning inspector and former official of the Countryside Commission, Miss Annette 
Seale of Ambleside, in 2000 for the Friends of the Lake District the true extent of the 
original common land was rediscovered. The results of this detailed survey work 
proved astounding as her accompanying map demonstrated. Manchester had 
encroached upon some 200 ha of common land which was not registered following 
the 1965 Act. Miss Seale used evidence from the walled boundaries (the dyke head 
walls), as opposed to the more recently fenced forest boundary, with the result of a 
very high correlation with the boundary of the Common depicted in Manchester’s 
1879 land ownership map(25) 
 
Whilst Miss Seale’s research uncovered that the issues of forestry on the common 
land, this loss of common had been hinted at previously by the Countryside 
Commission during their response to consultations in respect of the Thirlmere Forest 
Landscape Objectives in 1985. Their Northern Regional Officer, Graham Coggins, 
was, at that time, more concerned with the statute of the Manchester Corporation Act 
in regard to the afforestation and, in any case, Coggins was to complain in 1986 that 
the Commission’s views and detailed comments had apparently been ignored by the 
LDSPB and NWWA. 
 
It was the intention of Manchester, in 1879, to have a clause inserted into the Bill that 
would have given them the ability to ‘exercise the powers of lord of the manor over 
the gathering grounds’ and not just the common land. However, such a clause would 
have over-ridden the general law and had to be withdrawn. In 1877 Manchester 
purchased the Manor of Wythburn from Sir Henry Ralph Vane Bart. In 1878 
Manchester made a purchase of land from Reginald D. Marshall on conditions he 
released the Lord’s rights on Wilkinson’s and Cowper’s Estate; and purchased the 
210 acre (85 ha) including the Manorial rights on Mill Field but not the rights of 
pasture of others. (27) On the 10 July 1879 Alderman Grave (acting as a Trustee of 
the Corporation) became Lord of the Manor of Wythburn and Manchester appointed 
their MCWW manager, Mr Thomas Hope Green Berrey, as Steward of that 
manor.(28)  
 



Prior to Manchester’s purchase the owner, George Leathes of Leamington styled 
‘squire of the Manor of Legburthwaite’ had appointed Keswick solicitor Robert 
Broach as Steward of the Manor. Broach had to ‘hold courts Baron and Customary’ 
and account to Leathes for fines paid by the court.(29) Manchester had to take court 
action on 3 December, 1879 to ensure Broach relinquished his stewardship and the 
relevant documents to Manchester. Broach handed over the documents after a High 
Court Order on 16 January, 1880. Manchester paid Thomas Denton Leathes, on 
gaining his majority on 7 March, 1892, £4,250 for the Manor and a further £27,250 
for the family estate. 
 
Manor courts had long been important in maintaining order between the rights 
holders and the owner as, for example the Court of the Manor of Legburthwaite held 
at Smaithwaite on 10 October 1792, the court held that Great How was to be free of 
stock between 12 April and 27 May each year;… and that no tups had to go on the 
common after the 7 October each year.(29) Evidence Great How should have been 
mapped as common land. 
 
 
References and Notes: 
1.  
CCC CRO Carlisle S/NWA/3. 
2. 
Manchester had purchased roughly the southern half of St. John’s Common yet, on 
commons registration, they claimed ownership of the whole common. (The claim 
was made on 16 May 1968 and registered as final and undisputed on 1 August 
1972). The register therefore does not record who the other owners in title are. There 
are many grazing stints registered for this common, a stint represented 5 sheep. The 
Common known as Whelpside, Steel End, West Head Armboth and Bleaberry fells 
was registered as common by Manchester (the only land owner) on 2 July 1968 and 
registered as undisputed on 1 August 1972. The FLD had (in May 1969) tried also to 
register this common (in two parts) believeing Manchester would not so do. This is 
the common I have referred to as Armboth in the chapter. Manchester had 
purchased the huge majority of grazing rights and the common would not needed to 
have been registered if they had purchased all rights and sought, a power available 
at that time, a deregistration of the land from common to private land. The 
outstanding rights are currently registered as 175 sheep between April and 
November to a householder from London (perhaps a purchaser of a farm which 
formerly held such rights; the National Trust with 15 stints (1 stint equalling 10 ewes 
and followers) being rights formerly held by Beatrix Potter’s Hill Top fram in what was 
then Lancashire; and FLD’s rights, in gross to turn out geese, which originally 
belonged to Becksteps, Elterwater and passed through the hands of Susan Johnson. 
3. 
CCC CRO Carlisle S/NWA/3. 
4. 
Eleanor Straughton and Angus Winchester personal communication. 
5. 
Winchester A: The Harvest of the Hills: rural life in Northern England and the 
Scottish Borders, 1400-1700 (2000, Edinburgh) p.4. 
6. 



Winchester A: personal communication. The award information of 1606 and the court 
roll of 1677 can be found in CCC CRO, D/Van/Wythburn box and in Wilson R: The 
Priory of St Bees (Surtees Society 126), 1915, p.492. 
7. 
Johnson S: in Cumbria (January 1980) pp.602-3. 
8. 
Armitt M E; Rydal (1916, Kendal) p 170-172. 
9. 
TS Leathes in his evidence to the Parliamentary Select Committee March 1878 
p.328. 
10. 
CCC CRO S/NWA/3 
11. 
 Straughton and Winchester personal communication. 
12. 
 Manchester City Archive files: MCWW Minute Book Vol. 24 p.48. 
13. 
 Rawnsley H: Life and Nature at the Lake District (1899, Glasgow). 
14. 
 CCC CRO D/Van/Wythburn award 1606 quoted in Winchester 2000 ibid p.124. 
15. 
 Winchester, 2000 ibid p 57. See also Brown G: Herdwicks (2009, Kirkby Stephen). 
16. 
 CCC CRO D/Van/Wythburn award 29 October, 1606 quoted in Winchester, 2000, 
ibid p.111. 
17. 
 CCC CRO D/Van/Wythburn award 29 October, 1606 quoted in Winchester, 2000, 
ibid p.135. 
18. 
 Johnson 1980: ibid. 
19. 
 Manchester City Archive files: archive box M48/701. 
20. 
 Manchester City Archive files: MCWW Minute Book Vol. 25, 6 March 1877. 
21. 
 Johnson 1980: ibid. 
23. 
 CCC CRO (FLD) file WDSo 117 2/6/8. 
24. 
 CCC CRO (FLD) file WDSo 117 2/6/8. 
25. 
 Countryside Commission file N/5049/40/012. 
26. 
 Miss Seale’s Report is held by the FLD. Correspondence regarding the Thirlmere 
Forest Objectives are held in a LDSPB file of papers on the Thirlmere Forest 
Landscape Plan. 
27. 
 Manchester City Archive files: MCWW Minute Book Vol. 25 1879 p.142. 
28. 
 Manchester City Archive files: MCWW Minute Book Vol. 25 1879 p.504. 



29. 
 CCC CRO Carlisle S/NWA/3. 
30. 
 CCC CRO Carlisle S/NWA/3. 
Also used are: 
Nicholson J & Burn R; A History and Antiquities of the Counties of Cumberland and 
Westmorland (1976 edition used, Wakefield). 
Winchester A: Landscape and Society in Medieval Cumbria (1987, Edinburgh) 
Wilson W: Thirlmere and its Associations (no date, Ambleside). 
 
APPENDIX: The Wythburn Common Flocks and Common Grazing Rights 
Cattle Grasses in 1675 
Edwin Ratcliffe and his brother Cuthbert of the Isle of Derwent held land at 
Thirlmere, which was common, and was part of their Manor and Lordship of 
Castlerigg and Derwent. The Forest of Wythburn is divided into Ten Steads and a 
half. The stead being one and a half grasses (135 grasses) being Dalehead. In all 
cases the actual grazing returns was less than the maximum of 90 grasses on each 
stead. The ten steads are named as Helvellyn; Whelpside; Burseat; Satesandal; 
Steal; Dalehead; Stenken & Stanae; Craggstead; Yew House & Middlestead; and 
High & Low Dale..(?). Each grass and cattlegate had to pay 4d yearly in Lord’s rent. 
[1] A further late seventeenth-century Court Roll tells us that the owners of Dalehead 
‘have of ancient tyme had a flock of sheep and heaffed upon Whitside Dod, Higher 
Rayse and the Brund Dod, beinge parcels of Legburtwhaite Fell.’ This perhaps 
amounted to some 12 score sheep (240). [2)] 
 
Cattle Grasses in 1845 
The Manor of Wythburn Court met on 24 November 1845 where the jurors present 
inquired into the number of cattle grasses belonging to different Customary 
Tenements. The grasses were named as Helvellyn (9 farms had rights); Whelpside 
(14); Berthside (9); Seat Sandal (5); Steel Fell (6); Dale Head (5); Stenkin & 
Stennach (5); Green How & Craggstead (9); Greenhow & Middlestead (7); and 
Nether Place & Smarthwaite Stead (3) were named. Some of the farms had rights on 
more than one grass and the names of the tenants were given. All steads had 90 
cattle grasses except Dale Head which had 1.5 times this number (135) as this stead 
included the Lord of the Manor’s rights. The inquiry noted some grasses were held in 
gross. [3] A copy rental of 1876 records similar information. 
 
Hodgson’s 1849 Shepherds’ Guide noted flocks at the farms: Nages Head (1); 
Holling Brow (1); Steel End (2 of which one was for Wythburn); Stenkin (1); Waste 
[sic] Head (3 of which one was Stanock stock and one High Raise Stock); Stannock 
(1): City (1) and Bank (1). For the Manor of Legbethwaite [sic] he recorded Dale 
Head Hall (1); Trespath (2); Fisher Place (1); Brotto (1); Stannah (1); and Bridge End 
(1). In addition Naddle and Castlerigg parishes had separately recorded flocks. [4] 
 
The ten steads shown on Manchester’s Map of 1879 are named as (clockwise 
from north-east): White Side; Whelp Side; Birk (Side); High Side; Seat Sandal; Steel 
Fell; Stennock and Stenkin; Greenhow and Crag; Yew How and Middle; and, Nether 
Place. The first five named are sometimes called the Helvellyn commons and the 
later the Armboth commons. 
 



In the same year Gate’s Shepherds Guide records for Wythburn (omitting Naddle) 
the following registered flock marks: 
Stenting; Armboth House (two flocks); Armboth; Low Nags Head; City; Steel End 
(two flocks); The Banks; Stenneck farm; Holland Brow; Smeathwaite; West Head 
(three flocks of which two were recorded as distinctive stints - the High raise stock 
and the Stenneck stock); and Dale Head Hall. [5] 
 
A little later, in 1899, Rawnsley in his Chapter ‘On Helvellyn with the Shepherds’ 
recorded the tenant of Stannah reporting he had 250 stints; Bridge End had 600; 
Thirlspot 250; and Dalehead 400. [6] 
 
Lamb’s Shepherd’s Guide of 1937 noted the following flocks: West Head (4 
flocks); Dale Head (2); Kings Head; Stybeck; Stanah; and Bridge End all having one 
flock. [7] 
 
The Lakeland Shepherds’ Guide of 1985 recorded the flock marks for St. John’s, 
Castlerigg and Wythburn for the farms of Setmabanning;, Birket Mire; Near Birkett 
Bank (2 flocks); Hill Top; Burns Farm (2 flocks); Shundraw; Yew Tree; Lowthwaite; 
Bram Cragg; Fornside; Dalebottom; Goosewell (2); Moor; Rakefoot; Causeway Foot; 
Shoulthwaite; Stybeck (2 -one stock for Stybeck and one for Dale Head); Thirlspot; 
Bridge End (2 including an Armboth fell stock); West Head (2 Armboth & Helvellyn 
stocks) and Steel End (1 Helvellyn stock). The last four farms are of interest for 
comparative purposes. [8] 
 
The Lakeland Shepherds’ Guide of 2005 for St. John’s Castlerigg and Wythburn 
recorded flock marks for the same farms as 1995 except Shundraw; Lowthwaite; are 
no longer listed. Goosewell had only one flock mark, but Rakefoot now has two 
representing a probable transfer of a flock between these two neighbouring farms. 
Two new entries were added for the Threlkeld area. [9] 
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Appendix 2 
Alderman William Grave - The ‘Godfather’ of Thirlmere Reservoir (31) 
 



Grave had been on the council from 1856 and, uniquely at that time, for three 
consecutive terms, the Lord mayor of Manchester in 1868 to 1871. In 1879 Grave, 
became, nominally on behalf of Manchester, the Lord of the Manors of 
Legburthwaite and Wythburn. Shortly after gaining his title, his financial affairs 
caught up with him. 
 
The final strand is that Grave was removed from the Council and from his lordship of 
the manors after what Ritvo describes as ‘His ouster had nothing to do with the 
committee’s aggressive acquisition of Lake District property nor did it reflect any 
corporate second thoughts about the reservoir site. Rather, an inquiry into slack 
accounting practices at the Waterworks Department had revealed that Grave, 
demonstrating the trademark enterprise and opportunism that had guaranteed his 
success in business, had repeatedly used its funds as a convenient source of free 
loans. He turned out to have similar difficulty distinguishing between public and 
private interest with regard to his manorial lordships, considering them his personal 
prerogative and resisting vigorously when the council decided that it was time to 
replace him.’(35) Wilson records Graves held ‘a copy of the document of small 
penalties to be paid by anyone who turns out more sheep than he is justly entitled to 
from the number of stints he possesses on farms.’(36) Grave also levied fines for 
horses or cattle straying onto the road, defiling water courses or if their dead 
carcasses where thrown on the road or into streams. His intransigence reflected 
ambiguities in the arrangements, as well as personal predilection. Ritvo suggests 
‘The formal language used to record manorial activities may have encouraged 
Grave’s inclination to conflate self and city.’(37)  A trait Alderman Sir J J Harwood 
inherited with the manorial titles after Grave, for he appointed Keswick solicitor 
Joseph Broach, perhaps son of the former holder of the title, on 21 January 1902, 
with instructions that any fines or fees gained from the Manor should be passed to 
Harwood personally!(38)  
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